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How and when economic 
submissions help decision makers 
in merger control proceedings
Peter Davis and Kostis Hatzitaskos1

Cornerstone Research

Introduction 
Economic analysis is central to assessing whether a merger will result 
in a significant lessening of competition (SLC) in the US and UK or a 
significant impediment to effective competition (SIEC) in the EU. While 
the jurisdictions’ legal tests may use different terminology, the substan-
tive assessment of a proposed merger is similar across jurisdictions. 

In contrast, the decision-making framework for merger control 
differs markedly across jurisdictions. In the EU and UK, the merger 
control system is regulatory, with competition agencies making legally 
binding decisions about whether a merger would result in an SIEC or 
SLC, respectively. Although merger appeals are rare, particularly in 
the EU, the agencies’ decisions are subject to judicial oversight (by the 
General Court (and ultimately the European Court of Justice) in the EU, 
and by the Competition Appeal Tribunal in the UK, and ultimately the 
UK’s Court of Appeal and UK Supreme Court). In the US, the Federal 
Trade Commission (FTC) and Department of Justice (DOJ) must go to 
court to persuade a judge to enjoin a merger. 

The key challenge in all jurisdictions is to develop economic 
evidence that will be persuasive to the relevant decision makers. No 
matter the jurisdiction, the key test of economic evidence is whether 
it helps them fulfil their obligations as decision makers. Both agencies 
and courts find economic evidence useful when it: 
• is understandable to decision makers; 
• answers or informs the answers to relevant questions; and 
• is found to be worthy of evidential weight after detailed examination. 

In this article, we briefly discuss each of these criteria, highlighting the 
strengths and weaknesses of various types of evidence that can be 
submitted in merger cases. In addition, we explain that economics plays 
a significant role in merger cases by helping to define which questions 
a decision maker does (and does not) need to answer during an inves-
tigation, as well as the appropriate weight to place on each piece of the 
available evidence base, including that arising from internal documents 
and witness testimony.

Economic evidence must be understandable
In every jurisdiction, whether in court or in front of an agency, the deci-
sion makers will need to understand the economic evidence presented 
to them. Decision makers generally require economic advisers and 
experts to explain their evidence clearly and convincingly before they 
are willing to grant it evidential weight. Successful economists there-
fore place a heavy emphasis on clear communication. 

Clear communication is particularly important because in many 
merger evaluation contexts an economic expert will not usually be 
explaining their analysis to other economists: 
• First, the majority of merging-party executives do not have PhDs 

in economics, and may not have had any prior contact with the 
competition system. 

• Second, while competition law professionals typically have at least 
some training in economics, most will understandably not wish 
to engage in a discussion of the merits of the economic analysis 
using technical language. Counsel want to understand whether the 
economic evidence is robust and helpful for their client. 

• Third, whether the central lessons drawn from the economic 
evidence resonate with decision makers frequently hinges on 
whether and how these lessons fit with other evidence in the case, 
documentary evidence in particular.²

• Fourth, the fact that most decision makers themselves are rarely 
economists3 means that the explanation of economic ideas in plain, 
accessible language is crucial. In an annex to an economist’s expert 
report, it can be helpful to engage in a highly technical debate 
between economists; however, this will ordinarily be more effec-
tive for engaging in the debate with agency staff economists, rather 
than the decision makers. 

In general, overly technical presentations of economic theory and 
empirical analyses can be hard for non-specialists to access effectively. 
The use of economic jargon and technical detail can materially hinder 
non-economist decision makers’ understanding of economic evidence. 

However, there are some situations in which technical details can 
enhance understanding and improve communication. One common 
example is when economic experts discuss a case under consideration 
by a competition agency. When an experienced PhD economist serving 
as an economic adviser is talking to an experienced PhD economist from 
an agency, the use of technical economic language is both common and 
necessary. For example, economists may discuss the statistical proper-
ties of regression estimators in a particular case by reference to the 
econometric literature considering merger policy. 

Properly conducted and explained, economic evidence can help 
define which questions decision makers must ask and evaluate how 
much weight decision makers should place on specific pieces of evidence 
to answer a relevant question. We discuss each of these topics in turn. 
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Economic evidence must answer or inform the answer to a 
relevant question 
Typically, competition agencies define a list of potential theories of 
harm relatively early in a merger investigation. The term ‘Theories of 
harm’ is a misnomer: the difference between a theory and a hypothesis 
in standard scientific terminology strongly suggests it would be more 
aptly termed ‘hypotheses of harm’. Each jurisdiction’s merger guide-
lines describe common hypotheses of harm associated with proposed 
mergers. These hypotheses include:
• Unilateral effects. Unilateral effects can arise in a horizontal 

merger when one firm merges with a competitor, allowing the 
merged firm to profitably raise prices (or worsen the value proposi-
tion to customers on non-price dimensions) on its own and without 
needing to coordinate with its rivals.4

• Coordinated effects. A merger may diminish competition by 
enabling or encouraging post-merger coordinated interac-
tion among firms in the relevant market that harms customers. 
Coordinated interaction involves conduct by multiple firms that is 
profitable for each of them only as a result of the accommodating 
reactions of the others.5

• Non-horizontal (non-coordinated) effects. These may principally 
arise when non-horizontal mergers give rise to foreclosure. The 
term ‘foreclosure’ is used to describe any instance where actual 
or potential rivals’ access to supplies or markets is hampered 
or eliminated as a result of the merger, thereby reducing these 
companies’ ability or incentive to compete.6 

For a given hypothesis of harm, economic evidence can help clarify 
the circumstances under which the proposed merger would be prob-
lematic. Generally, to find a hypothesis of harm credible, the decision 
maker must believe that each element underlying a hypothesis of harm 
is satisfied to the requisite legal standard, particularly in light of where 
the burden of proof lies.7 For example, for a merger to have unilateral 
effects relative to a relevant counterfactual, it generally must be that:
• the merging parties are currently a significant competitive 

constraint on one another in one or more relevant markets; 
• the remaining rivalry from non-merging parties active in the rele-

vant markets is sufficiently limited that the loss of competitive 
rivalry because of a merger is significant;

• efficiencies are not sufficient to offset the loss of the competitive 
constraint; and

• new entrants are unlikely to replace the rivalry lost because of the 
merger in a timely and sufficient fashion. 

If the authorities find that a hypothesis of harm holds true and so iden-
tify a problem with the merger, decision makers can then use economic 
evidence to help assess proposed remedies. Remedies must be effec-
tive and proportionate to the problem identified. Thus, in addition to 
helping identify potential problems with a merger, economic evidence 
can also shed light on the efficacy of potential solutions. However, when 
using economic evidence to evaluate remedies, some staff tasked with 
assessing remedies in some agencies will have accounting or general 
business backgrounds rather than an academic economics training. A 
highly technical piece of economic theory, therefore, may prove hard 
for some remedies staff to engage fully with and so may receive little 
evidential weight. Economic advisers need to adjust their approach and 
terminology accordingly.

Economic evidence can help define which questions a decision 
maker does (and does not) need to answer 
To understand how economic evidence can help define which ques-
tions decision makers do and do not need to answer, or to prioritise 
questions in the face of limited resources, we consider two leading 

examples that distinguish the practical application of economics from 
economic theory.

No need to distinguish every plausible candidate market definition 
As part of a merger assessment, competition authorities and merging 
parties regularly seek to define markets to calculate market shares and 
other measures of concentration. While market definition can proceed 
relatively formally following the processes described in the relevant 
merger guidelines, often it is more useful to calculate market shares 
under a variety of potentially plausible candidate market definitions. 
This can help decision makers to focus their efforts on the issues that 
will matter to the case. For example, if two candidate market definitions 
both predict a very small market share for each merging party, then it is 
likely unnecessary to distinguish between those two candidate market 
definitions. Economic analysis thereby allows for some resource prior-
itisation for both agencies and parties.

Understanding the dimensions of competition over which merging 
parties may have incentives to worsen their value proposition 
Economic analysis in merger control is necessarily prospective; the task 
is to predict the future effects of a merger. A starting point in these anal-
yses is to clarify the overlap between the merging parties. For example, 
two manufacturers may supply parts with broadly the same function, 
but a closer inspection of their products may demonstrate that there 
is little functional overlap and hence limited competition between the 
merging parties. This may deprioritise a more careful analysis of these 
products for the merging parties and the agencies.

For each area of overlap, the analysis frequently turns to a quali-
tative assessment of whether and how the merging parties compete. 
Often the focus is on prices, but it can also be over different dimen-
sions of competition, such as innovation, terms of service, or quality. 
Economics can provide a framework with which to understand incen-
tives to compete before the merger and, in particular, how incentives 
will change following the merger. This framework can help identify 
questions for document discovery and areas of potentially informative 
data analysis to prioritise. It is also likely to help the agencies shape 
their conversations with industry participants and correspondingly can 
help the merging parties and their advisers anticipate such conversa-
tions and prepare for follow-up discussions. 

Economic evidence is often relevant to evidential weight 
Importantly, the framework provided by economics in merger cases can 
also help decision makers weigh the evidence provided. It may be that 
factors relevant to weighing evidence will be laid out in a guidance docu-
ment issued by competition authorities.

In this sub-section we present two examples where economic 
theory and insight can help decision makers define the appropriate 
evidential weight to apply to a particular type of evidence (whether 
empirical or documentary) in merger cases. 

Evidential weight from market shares versus the likely effect of 
the merger on incentives 
A prime example of how economic understanding can shape the way 
decision makers weigh evidence is the evolution of the role of market 
definition in merger control. A central lesson from economics is that 
market shares, considered alone, can be misleading when assessing the 
incentive effects of a merger. While analyses based on market shares 
continue to play a central role in merger evaluation, the role of market 
definition in merger practice has evolved over time. This evolution was 
reflected in the UK and US competition agencies’ respective Horizontal 
Merger Guidelines of 2010,8 which sought to reduce agencies’ reliance 
on market definition, and the consequent market shares. Specifically, the 
guidelines place a greater focus on agencies’ effort in merger evaluation 
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on economic evidence relevant to assessing the actual competitive 
effects of the merger. This in turn requires that agencies give appro-
priate evidential weight to the actual incentive effects of a merger rather 
than relying on market shares alone. Put differently, no matter how 
markets are defined by agency officials, the actual competitive effects of 
a merger will remain the same, while the measured market shares may 
change with different market definitions.

In the UK, for instance, the formal or semi-formal use of the 
Hypothetical Monopolist Test to define markets has significantly reduced 
in favour of a more flexible approach to defining markets. This practice 
is referred to in the CMA guidelines as market definition providing only 
a ‘frame of reference’ for the actual analysis of the likely competitive 
effects of a merger. This evolution in approach has had the practical 
advantage of focusing agencies’ attention on the relevant question of 
whether a merger will actually reduce the merged firm’s value propo-
sition to customers, for instance by raising prices or lowering quality. 

Economics can help inform decision makers on whether and how 
market shares should be given evidential weight when used in conjunc-
tion with other pieces of evidence. And, of course, economics can also 
be crucially important for the competition agency’s assessment of the 
incentive effects of a merger.

The counterfactual and the assessment of evidence on pre-merger 
market shares
Consider the potentially important role of the counterfactual in merger 
analysis. According to the EU, UK and US guidelines, the counterfac-
tual ordinarily used in merger control is the pre-existing conditions of 
competition. However, this need not always be the case for a variety 
of reasons. 

One particular case in which pre-existing conditions form a poor 
counterfactual is when one of the merging parties is a failing firm, or 
when the target is a failing division. If plan B, absent the merger, is 
for the target firm to completely or partially close the assets being 
acquired, then pre-existing conditions of competition, and in particular, 
current market shares, may markedly overstate the likely future extent 
of competition should the merger not proceed. 

A second case in which pre-existing conditions form a poor coun-
terfactual is when a target firm has well-developed and advanced plans 
to enter a market where the acquirer is active.

And a third case is where technological innovation changes the 
market landscape, such as where third parties develop new products 
that provide a constraint on the merging parties that was not there 
historically. 

In each case, decision makers must be careful to assess the correct 
evidential weight to give to the pre-merger market share evidence, if 
any. Economic theory and intuition can be useful in identifying which 
counterfactuals are most suitable in the situation at hand, allowing deci-
sion makers to better weigh evidence on market shares. 

Economic evidence must be worthy of evidential weight 
Another crucial feature of useful economic evidence is that it must be 
found worthy of evidential weight. Agency staff and expert economists 
will seek to inform decision makers’ views by submitting economic 
analyses and related evidence testing the assumptions, reliability and 
robustness of any significant piece of economic evidence submitted 
during merger control proceedings. 

Testing reliability and robustness of economic evidence
To assess evidential weight, agencies and courts will evaluate the reli-
ability of the economic evidence submitted to them. In the EU and UK, 
competition agencies have published guidance on ‘best practices for the 
submission of economic evidence’.9 In US courts, the reliability of expert 
evidence at trial has been codified in the form of the Daubert test.

One important aspect of reliability is that the results of a piece of 
economic analysis must be replicable (see, for example, the UK guide-
lines for submission of economic evidence).10 The economic evidence 
can then be tested using statistical techniques to assess whether it 
is reliable and robust. For example, regression models can be tested 
both by checking the calculation and definition of explanatory variables 
included in the specification and also by testing whether the specifica-
tion should include new or alternative variables. A regression analysis 
considering whether there is evidence of a causal relationship between 
price and higher concentration, for example, must control for move-
ments in cost, suitably defined. To see why, suppose an economic expert 
obtained data from a set of local markets in a merger inquiry and found 
that high prices are associated with high concentration. If the analysis 
did not properly control for cost variation across markets, then this may 
just be revealing that high cost markets are associated with both high 
prices and few market participants (ie, high concentration) so that, once 
cost variation across markets is properly controlled for, no evidence of a 
causal relation between price and concentration may remain. 

A second significant aspect of reliability is that the assumptions 
underlying a piece of economic evidence must be understood and 
tested. Assumptions may be implicit in pieces of economic analysis, but 
once drawn out explicitly can be tested against the available documen-
tary evidence and witness testimony (see the further discussion of this 
point below). 

Next, we provide an illustration of the way in which implicit 
assumptions in a piece of economic analysis can be made explicit and 
thereby affect the assessment of the proper weight to assign to a piece 
of evidence. 

‘Identification’ and the need to distinguish between competing 
hypotheses
When economists are engaged by parties to submit evidence to a compe-
tition authority or court, the aim is to help decision makers distinguish 
between competing hypotheses. In its simplest form, decision makers 
seeking to improve consumer welfare must distinguish between the 
competing hypotheses that a merger is ‘good for consumers’ or ‘bad 
for consumers’.

To do so, economists must look for data that distinguish the two 
scenarios using the framework of the hypotheses of harm. Empirical 
analysis that cannot distinguish between two hypotheses at issue is 
unlikely to be worthy of evidential weight. 

For example, under a coordinated effects hypothesis of harm, 
suppose competition economists submit evidence that prices of firms in 
the industry move in parallel with one another. This type of evidence is 
well known to be potentially consistent with either one of two conflicting 
interpretations: costs moving together and competitive prices moving 
in parallel as a result; or firms tacitly coordinating movement in their 
prices. The fact that prices move together is consistent with either 
competitive or coordinated behaviour. In short, absent cost data, it is not 
possible to use the available pricing data to distinguish a problematic 
merger from a non-problematic one. As a result, the empirical evidence 
(in itself) will not be sufficient to distinguish (or in economists’ terms, 
‘identify’) whether or not a merger is problematic. 

Challenges and opportunities
There are some areas where courts and other decision makers some-
times find it difficult to assess whether and how much weight to place 
on pieces of evidence. To close our discussion, we illustrate with a 
number of examples. 

Evidence from documents
Documentary evidence often plays a very important role in cases and 
in many instances that is entirely justified. For example, a strategy 

© Law Business Research 2019



How and when economic submissions help decision makers in merger control proceedings Cornerstone Research

Merger Control 202012

document created in the ordinary course of business presented to the 
board after months of underlying work defining a company’s compet-
itor set and strengths and weaknesses relative to its competitors is 
likely to receive significant evidential weight. On the other hand, some 
documents can actively mislead, and it is certainly the case that not all 
internal documentary evidence will be worthy of substantial evidential 
weight. For example, competition agencies are ordinarily profession-
ally sceptical of strategy documents created in anticipation of the 
specific merger under investigation, reasoning that the parties may 
take legal advice that shapes those documents to appear favourable. 
Other documents may say very unhelpful things for merging parties 
but, on investigation of the context in which they were produced, turn 
out to have been written by mid-ranking staff, contain and rely on little 
convincing evidence or argumentation, and contain proposals that were 
subsequently dropped or otherwise rejected by more senior individuals 
in the business. Thus, it can be important to understand the context and 
motivations of the author of a document to decide upon its import. 

Evidence from economic theory 
Economic modelling provides, at its best, a series of ‘if-then’ propo-
sitions. If the ‘if’ is wrong, that is, if the model’s assumptions do not 
correspond with relevant facts in the case at hand, then the ‘then’ will 
also be wrong. Of course, in actual cases, economists often deal with 
approximations, so that the relevant question is usually whether the 
‘if’ is a sufficiently good approximation to the facts of the case that the 
economic theory in question provides reliable insight into the effects 
of the merger. Professional economists may sometimes reasonably 
disagree with each other regarding the applicability of a certain model 
or assumption, and decision makers may also reasonably take an 
independent view. In general, decision makers struggle with abstract 
economics and economists are ordinarily more comfortable making 
assumptions than the decision makers. Clearly, the best practice is to 
ground economic assumptions in evidence wherever it is feasible to do 
so, and to highlight where it has not been feasible.

Evidence from industry participants
As a part of a merger investigation, competition agencies often launch 
an effort to collect information from industry participants; in the EU, this 
is known as the market investigation. This involves reaching out to a 
subset of firms in the industry, suppliers and customers to collect infor-
mation on each of their perspectives about the merits of the merger. 
Merging parties sometimes do the same, collecting statements from 
particular industry participants in support of the merger.

Competition agencies and merging parties sometimes consider or 
present the results of their market investigations (informal surveys) 
as definitive, even though such evidence may not have been collected 
in a way that reflects best practices in survey design. While such 
information can be helpful, there are reasons to believe it should be 
treated carefully: a merger that would lead to a significant increase in 
prices may be welcomed by competitors. Conversely, a merger may be 
viewed adversely by competitors if they expected it to generate signifi-
cant efficiencies and strengthen competition. Similarly, the incentives 
and actions of customers may require careful thought. For example, 
customers may seek to leverage the fact that their evidence may be 
either helpful or unhelpful in a merger inquiry into obtaining more 
favourable terms in ordinary commercial negotiations. Respondent 
incentives can be particularly complex to understand in vertically 
integrated industries, where respondents may be both customers and 
competitors of the merging parties in different levels of the industry.

Survey evidence 
Formal surveys require careful design work in accordance with best 
survey design practice. While survey evidence plays an important 

role in a large number of cases (and has done so for decades in some 
jurisdictions, particularly the UK), developing genuinely unbiased ques-
tions and asking them to a suitable representative sample is often very 
challenging to do in practice. Furthermore, there can of course be a 
difference between how customers state their preferences in surveys 
and how customers would actually act, that is, reveal their preferences, 
in the real world. 

Evidence from past mergers 
Another example of evidence that can be challenging for decision 
makers to weigh is the economic evidence that arises from evaluating 
past mergers. Absent direct information about the effects of a merger 
under investigation, one indirect source of evidence about a merger’s 
potential effects is to examine the impact of past mergers on either 
prices or efficiencies. 

Evidence about the similarity and relevance of past mergers to 
the circumstances at issue in a current case may be challenging to 
develop. Because no prior merger is likely to offer a perfect parallel to 
the present merger, it can be important to tie any learning from prior 
mergers into economic modelling of the present merger, as well as 
documentary evidence and customer testimony.

Conclusions 
Economic evidence plays a crucial role in competition cases. To be 
persuasive to decision makers, economic evidence must be understand-
able, relevant and worthy of evidential weight. If economic evidence fails 
to achieve any one dimension of these criteria, it will likely receive very 
little evidential weight from decision makers, whether in competition 
agencies, tribunals or in court. In addition, economics plays a significant 
role in helping to define which questions a decision maker does (and 
does not) need to answer during an investigation, and the appropriate 
weight to place on each piece of the available evidence base, including 
that arising from internal documents and witness testimony.
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